
 

 

Allerdale Borough Council 
 

Executive – 15 January 2020 
 

Proposal to Establish a Council Owned Housing Company 
 

  
The Reason for the Decision The creation of a council owned housing 

company will provide the council with a delivery 
mechanism to primarily develop new homes that 
will support the Council’s drive to meet housing 
need and improve living conditions across the 
borough. 

  
Summary of options considered  1. Agree to transfer assets and establish a 

council owned housing company with the 
ability to act as both a developer and property 
landlord 

2. Establish a joint venture with a developer to 
undertake residential development alongside 
the establishment of a council owned housing 
company to manage rental properties.  

  
Recommendations To establish a local authority wholly owned 

housing company (“the Company”) and approve 
the associated Business Plan; 
To agree to transfer the assets required for 
delivery of the phase 1 projects to the Company; 
To appoint the Programme Director as Chief 
Operating Officer of the Company. 
Delegated authority be given to the Programme 
Director, in consultation with the Leader of the 
Council and Portfolio Holder for Housing to agree 
an appropriate company structure and related 
governance arrangements, including:   

 Confirmation of the name and branding of 
the Company; 

 Approval of the Articles of Association for 
the Company and the size and 
composition of its board of directors; 

 Recommending to the Shareholder 
Committee appointments to the posts of 
Company Secretary and (if determined) 
Non-Executive Directors of the Company; 

 Preparation of a Shareholder’s Agreement 
to be entered into between the Company 
and the Council for consideration by the 
Shareholder Committee; 

 Ensuring that the Company holds 
appropriate insurances; 

 Ensuring that appropriate contract 
management arrangements are in place; 



 

 

 To make any amendments to the Business 
Plan necessary to ensure the effective 
incorporation and operation of the 
Company. 

  
Financial/Resource Implications Appropriate staffing resources and capital funding 

are in place to support the development and 
letting of the councils first tranche of properties. 

  
Legal/Governance Implications The legal implications are set out in detail in the 

report and the background papers 
  
Community Safety Implications Where appropriate the Company will support the 

Council in improving community safety. 
  
Health and Safety and Risk 
Management Implications 

The Company will ensure its assets are well 
maintained and do not present a risk to tenants.  

  
Equality Duty considered/Impact 
Assessment completed 

Creation of the Company and the transfer of 
assets are considered to have a neutral impact 
from an equality perspective. 

  
Wards Affected All 
  
The contribution this decision would 
make to the Council’s priorities 

The creation of council owned housing company 
will support the following council priority themes: 
stengthening our economy, tackling inequality, 
enhancing our towns, improving health and 
wellbeing and creating a sustainable business. 

  
Is this a Key Decision Yes  
  
Portfolio Holder Councillor Stephen Stoddart – Housing  

 
  
Lead Officer  Graeme Wilson 

Programme Director 
graeme.wilson@allerdale.gov.uk      

 

 
Report Implications (Please delete where applicable) 

 
Community Safety Y Employment (external to the Council) Y 

Financial  Y Employment (internal) Y 

Legal Y Partnership Y 

Social Inclusion Y Asset Management Y 

Equality Duty Y Health and Safety Y 

 
 



 

 

1.0 Introduction 
 
1.1  On the 25th February 2019 Executive approved the proposal for officers to 

develop a business plan to ‘support the creation of a council owned housing 
company and to receive a further report to approve the business plan and to 
incorporate the housing company’. 
 

1.2 Over 100 Local Authorities across the Country have established or are in 
the process of establishing such companies. These Councils have seen the 
real and significant financial benefits that can be realised through the use of a 
company structure. This is in addition to the way companies can be used to 
accelerate and increase the supply of housing. 
 

1.3  Most recently the Council has adopted a new Council Strategy 2020–2030 
that has been informed by the Council’s political aspirations, financial position, 
feedback from engagement with the public, partners and staff, other policy 
drivers and performance. This is the key policy document for the Council, 
providing the framework for all Council activity. 
 

1.4  The Strategy includes six priorities as set out below. It is recognised that 
although each of the priorities is listed as an individual area, there is 
significant inter-relationship and inter-dependencies across all of them. The 
six priorities are:  

 A financially secure council  

 Outstanding local services  

 Thriving towns and villages  

 Invest to grow  

 A cleaner, greener Allerdale  

 Resilient communities  
 

1.5  The Council has also recently refreshed its Housing Strategy 2016-2021 
which contains two key priorities;  

 Building stronger and healthier communities  

 Provide quality places to live.  

 

1.6  The strategy continues to ensure that housing is a key priority for the borough, 
and a refreshed delivery plan looks to support the work needed to address 
housing issues and challenges across Allerdale. 

 

1.7 The proposal to create a council owned company clearly supports the 
priorities of both the Council Strategy and the Housing Strategy.  
 

2.0 Background 
 

2.1 Whilst the ownership, management and maintenance of our former stock was 
transferred to Derwent and Solway Housing Association in 1999, the council 
has retained its core strategic functions covering Housing Options and 
Homelessness, Housing Strategy, Disabled Facilities Grants, Private Sector 
Housing Enforcement, Housing Needs and Affordable Warmth. 
 



 

 

2.2 Planning future delivery around austerity measures is a significant challenge  
and as a strategic housing authority the Council must consider how best to 
meet future housing demand. We recognise the need to ensure work we do 
with other partners, developers, agencies and registered providers of social 
housing adds value and is an excellent service. 
 

2.3 The housing situation in parts of Allerdale is similar to many other places in 
the country; there are simply an insufficient number of homes for the 
increasing number of people who need them. In particular, the lack of 
affordable homes in certain areas of the borough has hit many families hard; 
families made homeless as a direct result of high housing costs, and families 
unable to afford to rent or buy a secure home of a decent standard, have no 
alternative but to remain in unsuitable accommodation. 

 
2.4 The evidence from the 2016 Housing Study tells us that the population of 

Allerdale overall is relatively unchanged. However, by 2037 it will see a 
predicted shift in the age profile with 33.3% of all residents being aged 65 and 
over. Corresponding with a population decline in the 15-64 age group. This 
will undoubtedly affect supply and demand across the borough.   
 

2.5 The Council has facilitated 404 affordable homes over the past five years, but 
there has been under-delivery against the local plan housing target. Action is 
required to ensure that more homes are developed. Delivering new homes will 
be challenging, but is a key priority for the Council. 

 
2.6 Most recently the Council has seen an increase in the number of homeless 

and existing resources are being stretched with Bed and Breakfast 
accommodation having to be used on a more frequent basis. This is unsettling 
and disruptive for homeless households and is unsuitable for long periods of 
time. Furthermore, the use of B&B accommodation is very expensive for the 
Council. 

 
2.7 Over recent years there has been a gradual increase in the number of long 

term empty homes across Allerdale. They encourage vandalism, anti social 
behaviour and degradation, as well as providing an eyesore for surrounding 
residents and communities. The Company will be well placed to support the 
council to reduce the numbers further. 

 
2.8 The majority of new build housing in Allerdale is delivered by private house 

developers. On larger sites this includes an element of affordable housing 
which is subsequently purchased and managed by Registered Providers. 
 

2.9 As the private sector leads delivery the strength of the housing market and 
sales are the biggest factors that determine where and the rate at which 
housing is delivered. Certain areas such as Workington (Stainburn and 
Harrington), Seaton, Cockermouth, Wigton, Dearham and Great Broughton 
are seeing strong delivery whilst other areas such as Maryport, Aspatria, 
Silloth, Abbeytown, Broughton Moor, Kirkbride and Prospect are seeing 
weaker delivery. 
 

2.10 Developers raise concerns of viability in these areas and slower build out 
rates that increase risk. Therefore, while the market will largely take care of 



 

 

itself in certain areas there is a need to take a different approach in areas that 
private house builders are currently not active.  

 
3.0 Proposal and Options  

 
3.1 Establishing a wholly owned housing company with the scope to develop, 

purchase and manage rental properties would provide a delivery mechanism 
for developing new homes and short term holiday accommodation in Allerdale 
to complement a range of other housing developments currently being 
undertaken or proposed by Registered Providers and private developers to 
meet the housing needs of the area. 

 
3.2  Many other councils have already established such companies and in 

preparing this paper examples of good practice have been reviewed and 
where appropriate used to support the proposal.  

 
3.3 An alternative approach would be to create a company without the ability to 

develop properties however this may limit the companies ability to expand its 
portfolio in the future and is therefore not recommended. 

 
3.4 Research is currently underway to review the feasibility of establishing a joint 

venture company with the Allerdale Investment Partnership or another 
developer to build properties and subsequently sell to the Company. This will 
be the subject of a further report.   
 

3.5 The Company will predominantly provide housing at an affordable rent whilst 
also having the ability to develop housing for the open market either 
independently or via joint venture arrangements with other partners. In 
addition, a proportion of properties developed may be retained for private 
sector market rental and holiday lets subject to the market interest. 
 

3.6 The key benefits to establishing the Company and adopting this approach are; 
 

 Increase the supply of homes in Allerdale and meet wider housing 
demand 

 Increase investment in regeneration 

 Bring empty homes back into use 

 Generate a source of long term revenue and realisable capital assets 
for the Council 

 
3.7 With an initial focus on bringing empty properties back into use a number of 

buildings have already been identified as council assets requiring intervention 
and a programme of works undertaken for the first phase. It is proposed that 
these assets are transferred to the Company upon approval of this report. This 
includes: 18 Otley Road, Keswick, Lodore toilets, Borrowdale and the recently 
converted toilet block on High Street, Maryport. 

 
3.8 18 Otley Road, Keswick (230m2) – currently vacant commercial property 

owned by the Council. In its current state the Estates Department value the 
property at £90,000 should it be sold on the open market however, planning 
permission is currently being sought to convert the property into four single 
dwellings. The property could then either be sold or let on the open market as 



 

 

affordable accommodation. A budget of £130,000 has been allocated to the 
project. 

 
3.9  It is proposed that the property is transferred to the Company on the 1 April 

2020 along with the development budget to convert the building into residential 
use. Following planning permission being granted and conversion works being 
completed the property will be ready to let from April 2021. 

 
3.10 In Keswick there is an undersupply of good quality long term rental 

accommodation and therefore this is the preferred model of operation. At the 
time of writing only two properties are on the market; a one bed flat for £450 
pcm and, a two bed detached house for £1,300 pcm. It is proposed that the 
management of the property be undertaken by an appropriate letting agent for 
the first year after which this could be taken back in house. 

  
3.11 Local Letting Agents confirm the need for good quality long term lets and state 

they regularly have to turn down enquirers due to a lack of available 
accommodation.  
  

3.12 Annual management charge, void rent loss, rent arrears and repairs would be 
approx. 25% of rental income with the Company retaining the remaining 75%. 
 

3.13 High Street, Maryport (110m2) – this property was previously a toilet block 
and following a full feasibility study undertaken by the Council was converted 
into two one bed flats last year. The properties are ready to let and it is 
proposed these are transferred to the Company on the 1 April 2020 and the 
management of the property be undertaken by an appropriate letting agent for 
the first year after which this could be taken back in house. 

 
3.14 Advice from Local Letting Agents and Housing Need data confirm the need for 

good quality long term lets. 
 
3.15 Annual management charge, void rent loss, rent arrears and repairs would be 

approx. 25% of rental income with the Company retaining the remaining 75%. 
 
3.16 Lodore – vacant toilet block - previously the council agreed to sell via public 

auction due to the need to invest in their repair and difficulty in maintaining 
them given their location. Due to issues with the title to the land at the rear this 
site did not go for sale and subsequently officers, whilst carrying a review of 
council assets for housing potential, deemed that the property had the potential 
to be a revenue source for the council whilst maintaining a public toilet offer in 
this popular tourist destination, subject to a relatively small amount of 
investment. 
 

3.17 Because of the attractive prime rural setting of the building and feedback from 
holiday agencies operating in the area, the proposal is to convert the existing 
building into a bothy style holiday unit comprising open plan ground floor with 
kitchenette and bathroom with bed deck over. In addition to this a new self-
contained unisex DDA compliant public toilet will be constructed on the side of 
the building.  
 



 

 

3.18 The rationale for the proposal is to retain a sustainable public toilet offer in 
Borrowdale at no extra cost to the Council, whilst bringing a redundant building 
back into to use and provide the council with a source of revenue whilst also 
adding value to its asset. The property will be ready to let from Feb 2021. It is 
also proposed that the management of the holiday let be undertaken by an 
appropriate letting agent for the at least the first year to establish the property 
‘in the market’ after which this could be taken back in house. Cleaning etc. 
would be carried out by an external subcontractor. 

 
3.19 An initial viability exercise has been undertaken which indicated an overall 

project costs of £44,500. An internal capital bid for this sum has been 
submitted for approval and it is proposed that this along with the property are 
transferred on the 1 April 2020.  An estimated gross revenue receipt of 
£28,000 pa based on a comparable weekly accommodation rates of an 
average of £700 per week and 40 weeks/pa lettings.  

 
3.20 Further development of the Company will include the preparation of a Phase 2 

residential property programme, as detailed below, and a review of services 
that can be provided to the Council such as the development of commercial 
opportunities and the delivery of regeneration programmes.  

 
4.0 Financial Implications 
 
4.1 Whilst the establishment of a council owned housing company can be 

achieved with minimal expenditure, delivering homes cannot be achieved 
without support from the Council.  

  
4.2 In order to comply with both State Aid rules and Her Majesty’s Revenue & 

Customs (HMRC) requirements in relation to capitalisation the Council would 
fund the Company through a mix of both equity and loan finance. In the initial 
business plan it is proposed that the Council would transfer the sites, as and 
when required, to the company and take equity in the company through the 
acquisition of shares to the full value of the land consideration, thereby 
meeting the requirements of section123 of the Local Government Act 1972. 
The Council will take security over the Companys assets to protect its 
investment. In addition, the Council would lend money to the Company at a 
commercial lending rate, in order to provide the Company with the finance 
required to plan, design, and construct the new properties.  

 
4.3 As the sole shareholder the council will receive:  

 A margin on the interest financing of the Company 

 An equity stake in the Company 

 A Shareholder dividend 

 The benefit of capital growth in the portfolio over time 

 Cash windfalls where market conditions are commercially 
advantageous 

 
4.4 The council is under an obligation under s123 of the Local Government Act 

1972 when disposing of an interest in land to obtain best consideration 
reasonably obtainable. The Authority’s valuer has valued the 3 sites being 
progressed by the Housing Company as: 

 



 

 

 Site  Market Value No of units 

High Street, 
Maryport 

£77,500 2 

Lodore toilet 
block, Borrowdale 

£65,000 1 

Otley Road, 
Keswick 

£90,000 4 

 
4.5 In relation to the first phase the Keswick and Maryport properties will be let at 

a discounted rent. Should the need for discounted market rent properties 
reduce in the future, then the Company will have the potential to return a profit 
to the Councils General Fund from letting properties at full market rent. 

 
4.6 From 21/22 the budget reflects all properties being available for occupation all 

year round 
 
Phase 2 - Future Pipeline  
  
4.7 It is assumed that this will be a long-term commitment on the part of the 

Council and therefore we have undertaken an initial trawl of the Council's 
current assets for sites which offer the potential for residential development. 
Some of these sites are empty or redundant buildings, vacant land or land 
/building drawing towards the end of their economic life in their current use. A 
fully developed Phase 2 Business Plan will be produced by the Company in 
2020 and appropriate approval sought.  

 
4.8 Whilst Phase 1 assumes the properties will be transferred to the Company as 

the Councils equity input, against which the council would receive a dividend 
on its shareholding, Phase 2 will be based on a market transaction basis, with 
properties transferred at market value and paid for using funds loaned to the 
Company by the council on commercial terms. 

      
4.9 Phase 2 offers the potential for the Council to deliver up to 309 units across 

15 sites. The sites have been modelled on the basis of 100% retention, LHA 
rent level appropriate to the unit accommodation, and a unit mix as suggested 
by the latest Housing Study demand indications. Land valuations have not 
been taken into account at this stage. An ‘all-in’ build cost of £125 per sqft has 
been applied. These costs may vary once detailed due diligence is 
undertaken on each site, but currently the costs are estimated at £33,113,900, 
and will give a potential rent revenue of £1,476,768 pa. Construction inflation 
varies over time and this will need to be considered further and reviewed once 
prices are returned through the procurement process. If cost trends fall out of 
the current envelope, the model will need to be reviewed and revisions made 
as appropriate.  

  
4.10 Based on an average build rate of 25-30 units pa, these sites provide a 10-12 

year pipeline and thus suggest a phased delivery programme dependant on 
the funding route taken.   

   
4.11 The Council will have the ability to transfer other smaller sites and one-off 

properties into the Company. These sites may be properties declared surplus 
and /or land deemed to have the potential for residential development.   



 

 

Tax and VAT Advice in relation to the Housing Company 
 

4.12 Generally, limited companies are considered not to be the most tax efficient 
vehicles for investment by local authorities, as local authorities do not pay 
corporation tax whilst a limited company pays corporation tax on its profits 
and can only declare dividends out of its net-of-tax profits. 

 
4.13 However, the council will be able to make management charges, to the 

Company, for staff time and costs and the Company will be able to deduct 
such costs from profits before tax. In terms of VAT, the Company will be 
unable to recover VAT for repairs in the way the council does. Renting 
properties is an exempt activity for VAT purposes, however landlords pay VAT 
on repairs. The company would also be liable for council tax on any void 
periods. Stamp Duty Land Tax (“SDLT”) on land transfers: SDLT is payable 
on transfer/disposal of land. Where the purchaser of land is connected with 
the vendor SDLT is payable on the market value of the land (or the 
consideration given if higher). 
 

4.14 The Company may well be “connected” with the Council on the basis that the 
Council controls it. However, it might be possible to obtain group relief from 
SDLT in respect of the land transferred to the company from the Council. Two 
companies (or in this case the LAPC and a body corporate (the Council) will 
be in the same SDLT group if one is the parent of the other. 
 

4.15 A Company is the parent of another if it is the beneficial owner of at least 75 
per cent of the ordinary share capital of the other and it is beneficially entitled 
to at least 75 per cent of any profits available for distribution. As the Council is 
proposed to be the sole shareholder of all of the paid up share capital, SDLT 
group relief should be available so there would be no SDLT payable on land 
transfer from the Council to the Company. 

 
5.0 Governance Arrangements 

 
5.1 The Council will hold 100% of the shares in the Company and, as such, will 

have full ownership. 
 

5.2 As a Company wholly owned by the Council, it is imperative that an 
appropriate governance structure is put in place to ensure the sound and 
robust management of the Company alongside protection of the Council’s 
financial and reputational investment in the Company. However, the 
governance must not hinder the Company and must allow it to act swiftly and 
pro-actively, which is essential if it is to compete in property transactions on 
the open market. 

 
5.3 The document which will underpin the governance of the Company will be its 

articles of association which will document issues around voting rights, 
appointment of directors, operation of the board, conflicts of interest, 
indemnities/insurance cover and financial regulations. 

 
5.4 As sole shareholder, the Council will retain control of the Company through 

ensuring that certain matters cannot be carried out by the Company without 
the Council’s written consent. 



 

 

 
 
 
 
 
 
 
 
 
 
 

 
 

 
 
6.0  Shareholder Function 

 
6.1 The Council, as 100% shareholder, is the ‘owner’ of the Company although 

the Company will be a separate and independent legal entity.  
 
6.2 The Council will retain strategic control over the operation of the Company 

through the right to approve a business plan (which will be reviewed and 
updated regularly) and other certain ‘reserved matters’ that reflect decisions 
which are important enough to warrant the owners’ specific approval; 
including entering into transactions of a significant scale, changing the type of 
business undertaken, appointing directors, admitting new shareholders to the 
Company, changing the constitution of the Company and winding up the 
Company. A sample list of reserved matters is appended to the business 
case. 

 
6.3 The Council will exercise these powers through establishing a Shareholder 

Committee to which the Company will be required to formally report on a 
regular basis. It is proposed that the Shareholder Committee can closely 
resemble the size and composition of the Council’s Executive and should be 
of sufficient size to ensure an appropriate spread of skills and experience but 
not so large so as to inhibit fast and flexible decision making. 

 
6.4 Additionally, the Council’s Overview and Scrutiny Committee and associated 

Task and Finish Groups will provide a degree of control and oversight over 
the operation and performance of the Company. 

 
7.0 Company Board of Directors 

 
7.1 The Board of Directors will be responsible for providing strategic direction and 

setting operational parameters, as well as overseeing and scrutinising 
operational and financial performance to ensure that business plan targets are 
met, within the parameters agreed with the Shareholder Committee. 

 
7.2 To ensure accountability, a clear decision making framework will be required 

that sets out matters which will be determined by the Board of Directors and 
delegated authority which will allow decisions in relation to the day to day 
activities of the Company to be made. In particular, as mentioned above this 

Shareholder 
Committee 

Company Board 
of Directors 

Company Management 
Team 

Overview 
and Scrutiny 
Committee 



 

 

must allow the Company to act swiftly and pro-actively in property 
transactions within an agreed purchasing strategy in order that the Company 
can compete in the open market. A performance and financial management 
framework with clear targets and milestones – including in terms of phase 1, 
phase 2 and the future pipeline – will also be developed. 

 
7.3 To ensure that the Company can operate efficiently and effectively it will be 

important to have the appropriate balance of skills and experience and, in 
particular, the right business and commercial financial acumen. The Company 
will be engaged in property acquisition and disposal, residential and 
commercial development, management of the housing stock and provision of 
services to tenants. 

 
7.4 It is proposed that the Company Board of Directors will consist between 4 to 7 

individuals (with a quorum set at three Board members), to include a minimum 
of the following: 

 

 The Chief Operating Officer (COO) of the Company; 

 Two senior officers of the Council; and 

 One independent Non-Executive Director. 
 
7.5 The Non-Executive Director will be recruited to bring commercial housing and 

finance experience to the Board of Directors. They would be expected to 
attend Board meetings. The Board of Directors would delegate some 
functions to an operational management team that would include the COO 
and officer representatives on the Board. 

 
7.6 Board meeting shall be held at least quarterly on such dates as they may 

agree. An agenda for the meeting will be prepared and distributed not less 
than 5 business days prior to the meeting. Except where the information is 
commercially sensitive, minutes of Board meetings will be provided to the 
Shareholder Committee for noting. 

 
7.7 To start, at least one director needs to be appointed in order to enable the 

Company to be registered and basic governance arrangements and 
incorporation formalities (such as setting up banking arrangements) to be 
established. 

 
7.8 The report therefore seeks approval to appoint the Programme Director as a 

COO of the Company to facilitate this.  
 
7.9 Consideration will need to be given to ensuring that key expertise (such as 

financial and legal advice) is available to advise both the Council, as 
shareholder, and the Company. 

 
8.0 Company Resources 

 
8.1 As the Company develops it is anticipated that many of the services which will 

be required will be contracted out with housing management, repairs and 
maintenance, legal services for property acquisition and accounting services 
provided by local authority staff and re-charged to the Company. On this basis 
it is proposed that the existing Programme Director, Manager and relevant  



 

 

Programme Office staff will be appointed by the Company under an arm's 
length Service Level Agreement to manage the provision of the services 
mentioned above alongside existing duties relating to Maryport regeneration, 
with some additional resources from internal departments. As the property 
portfolio grows then this level of commitment may increase, and additional 
staffing may be required. These will be provided on similar commercial terms 
under Service Level Agreements to ensure compliance with State aid 
requirements. 

 
8.2 To avoid the burden and costs of setting up systems for the Company to 

employ staff directly (for example payroll, pension etc.), it is proposed that 
initially the Council will employ the Programme Director and Manager (and 
any other staff required) and second them to the Company initially until the 
Company is fully established at which stage the Shareholder Committee and 
the directors shall consider if the Company should employee people directly. 

 
9.0 Documentation required in establishing the Company 

 
9.1 Alongside approving the business plan, the Company will require additional 

documentation to complete its incorporation and associated governance 
arrangements. 

 
9.2 It is proposed that the Company is incorporated using model Articles of 

Association that will then be amended to set the specific remit and rules 
governing the operations of the Company. The specific objects and 
restrictions of the Company will be included within these constitution 
documents (draft Company objects appended to the business plan). 

 
9.3 While the role and responsibilities of the Shareholder Committee, including 

how the Council as shareholder will exercise its control over the Company 
could be documented in a separate Shareholder Agreement, it is considered 
appropriate and proportionate for that relationship to be defined with reference 
to the business case and the proposed schedule of ‘reserved matters’ that 
makes clear which matters require the shareholder’s express consent. 

 
9.4 Loan Agreements will be used to set out the details of the funding 

arrangements between the Council and the Company. 
 
9.5 Appointment documentation will be required to define the identity and role of 

the council officers who will be appointed as directors to the Company. Non-
Executive Directors with the appropriate skills will need to be recruited. A 
company secretary may also be appointed. 

 
9.6 The Company will also need to be supported with appropriate insurances 

including for buildings, employers liability and any public liabilities. 
 
 
10.0 Property Management 
 
10.1 The Company will need to provide housing management and property 

maintenance services to its tenants. The Board will need to keep under review 
if it would be cost-effective for the Company to employ its own staff. 



 

 

Consideration has also been given to the Company contracting with an 
external provider (using an established private lettings agency service) or 
using the services of the Council’s housing and property management teams. 

 
10.2 Taking into account a range of factors including quality of service, costs, 

ability to deliver and knowledge of tenant requirements it is currently proposed 
that the Company will initially contract with local lettings agencies for the first 
year. The Housing Company is subject to the Public Contract Regulations in 
relation to procurement. However, as a wholly owned subsidiary of the 
Council, the Company would be able to apply the ‘Teckal’ exemption in terms 
of any contracts between the Council and the housing company, therefore 
these contracts would not be subject to the EU procurement regime. 

 
10.3 In terms of housing management, it is currently intended that local lettings 

agencies will initially provide the following functions to the Company: 
 
10.3.1 Lettings and allocations including: 

 Advertising of property 

 Vetting of potential tenants 

 Allocating properties and deposit management 
 

10.3.2 Housing Management including: 

 Property inspections 

 Day to day management of the properties 

 Tenancy sustainment support 

 Management of anti-social behaviour cases 

 Enforcement action and possession proceedings for breach of tenancy 
 

10.3.3 Property Services including: 

 Advice on property condition before purchase 

 Reactive day to day repairs 

 Planned and cyclical programmes of maintenance 

 Works between lets 
 

10.3.4 Rent Recovery including: 

 Setting up of rent accounts 

 Tenancy Sign up 

 Payment options for rent payments 

 Recovery of rent arrears 

 Debt and money advice 

 Possession proceedings for issues including rent arrears 
 
11.0 Tenancy Agreement – terms 
 
11.1 Tenants of the Company will be given an Assured Shorthold Tenancy. An 

Assured Shorthold Tenancy is equivalent to the terms of occupation offered in 
the private sector. 

 
11.2 Properties for affordable rent would be let at LHA rent levels will be utilised to 

support families most in need and in particular to help prevent homelessness.  
 



 

 

12.0 Post Decision Implementation 
 
12.1 The Company will be created as a new Council owned legal entity and Council 

officers have worked with specialist advisers in designing the best legal and 
operational structure for the Company to maximise financial benefits, 
undertake financial modelling and preparing the business plan. 

 
12.2 It is important to ensure that the Company is established based on a sound 

business case. As a Local Housing Authority, the council has both a duty to 
consider housing conditions and the needs in their area, with respect to the 
provision of housing accommodation and has the power to provide housing 
accommodation (sections 8 and 9 respectively of the Housing Act 1985). 

 
13.0 Legal Implications and Risk 
 
13.1 The Council has the power to set up the Company under the Localism Act 

2011 and the power to trade commercially under section 95 Local 
Government Act 2003. 

 
13.2 The Localislm Act 2011 introduced a general power of competence for local 

authorities to do anything that an individual may do. Where the Council wishes 
to trade for a commercial purpose the Council is required to establish a 
commercial trading company to provide a level playing field with the private 
sector. Establishing a trading company under the Local Government Act 2003 
requires the Council to approve a business case. 
 

13.3 Pursuant to section 95 LGA 2003, the Local Government (Best Value 
Authorities) (Power to Trade) (England) Order 2009 has effect. This Order, as 
well as authorising authorities to trade in any of their ordinary functions, 
imposed a number of safeguards which authorities have to comply with 
including the need to prepare a business case in support of the proposed 
exercise of that power that the authority must approve, to include details of: 

 
 The objectives of the business 
 The investment and other resources required to achieve those objectives;    
 Any risks the business might face and how significant these risks are; and   
 The expected financial results of the business, together with any relevant 

outcomes that the business is expected to achieve. 
 
13.4 In order to avoid unlawful state aid and to ensure compliance with the Trading 

Order, it is important that all support given by the Council to the Company is 
given on commercial terms.  This means that if the Council loans working 
capital to the Company then the loans should attract a similar rate of interest 
to commercial loans to such a company. 
 

13.5 Although not specified under the Localism Act, the above considerations are 
all relevant considerations in the exercise of powers to establish a commercial 
trading company under the Localism Act in the same way as under the Local 
Government Act 2003.    
 

13.6 Legal implications arising in relation to State aid, the duty to obtain best 
consideration for land transfers, the so called Teckal exemption, which 



 

 

exempts contracts between the Council and the Company from following a 
regulated competitive procurement process, are all covered in this 
report, the supporting documents and the business plan. 

 
13.7 Responsibility for compliance with corporate governance rests with everybody 

in the Council – both at Member/shareholder level and board level. 
Governance is usually defined as the systems and the processes by which 
organisations are operated and controlled. An effective governance 
framework will define roles, responsibilities, and agree the distribution of 
power between shareholders/Members, the board, management and other 
stakeholders in order to deliver the objectives of the Company. It will also 
cover the systems and procedures adopted for responsibility and 
accountability back to the Council (and whether or not the obligations are 
followed in practice). 

 
13.8 In summary, the Council’s governance framework must cover the following in 

relation to the Council's involvement in the Company:    
 
 Clarity of purpose and parent approval of business plans and strategies;   
 Control through ownership and representation, including reserved matters 

and relevant documentation i.e. Shareholders Agreement/Reserved 
Matters list, leases, licences and SLAs (or decisions not to have such 
controls where, for example, they would be disproportionate);   

 Compliance with legal requirements including procurement and State aid 
and certain Council policies; 

 Clarity, transparency, probity and ethical requirements and information; 
 Clarity in respect of the role, responsibilities and decision-making powers of 

the Council’s Officers (including the Chief Finance Officer and the 
Monitoring Officer and their staff) in managing the governance 
arrangements within the Council and access to information by audit and 
others; 

 Effective reporting, audit and scrutiny with Member and Officer oversight, 
e.g. through Executive and/or Overview and Scrutiny; 

 Clear and effective performance management and monitoring systems 
covering KPIs and service and financial performance; 

 Systems for the review and management of risk (both financial and other 
risks) on a regular basis;   

 The protection of any Council investment by taking security over assets, as 
far as possible, recognising that in some cases Council security may not 
have first priority;   

 Clear systems to address underperformance including options for exit;   
 A programme of relevant training and development for Directors and 

Officers of the Company and those managing the Company relationships 
within the Council;   

 Consideration of the scope of stakeholder involvement and engagement, 
depending upon the roles and responsibilities of the Company.   

 
13.9 The table below identifies the key risks associated with the proposed 

Company. These risks only emerge once the Company commences trading. 
Up until this point the only risk associated with creating the Company is the 
cost of development and set up.  

 



 

 

Failure of Company A slim, low cost structure is proposed, which the 
Council would control; the company could be 
wound up relatively easily if necessary. A 
phased approach is proposed. 

Suitable land sites cannot be 
identified and / or planning 
approval is not granted 
 

A number of initial sites have been identified 
including the letting of the recently converted 
toilet block in Maryport. Work is underway to  
look at other options. 

Creating an appropriate 
delivery vehicle to understand 
and minimise tax implications 

Expert tax and legal advice will be sought to 
minimise this risk. 

Perception and reputation The role of the Company will need to be 
considered in the context of ensuring the correct 
branding vehicle and marketing strategy is 
adopted. 

Business Plan is not vialble Financial modelling and performance monitoring 
will be undertaken regularly with the support of 
appropriate advice to ensure that proposals are 
viable and robust. 

Homes prove difficult to 
let/sell and impact on the 
financial projections 
 

Thorough market research will be undertaken to 
inform the financial projections and external 
expertise will be commissioned to support the 
development of a robust marketing plan. 

Government intervention The creation of such companies is still a 
relatively new concept and there are different 
views and opinions about the legal options – 
none of which have been challenged. Therefore, 
there is no legal precedent. Where local 
authorities are seeking to innovate there is 
always an element of risk through legal 
challenge and/or government intervention in the 
future. 

   
 

14.0   Recommendations 
 
14.1 To establish a local authority wholly owned housing company (“the Company”) 

and approve the associated Business Plan; 
 
14.2 To agree to transfer the assets required for delivery of the phase 1 projects to 

the Company; 
 
14.3 To appoint the Programme Director as Chief Operating Officer of the Company. 
 
14.4 Delegated authority be given to the Programme Director, in consultation with 

the Leader of the Council and Portfolio Holder for Housing to agree an 
appropriate company structure and related governance arrangements, 
including:   

 Confirmation of the name and branding of the Company; 

 Approval of the Articles of Association for the Company and the size and 
composition of its board of directors; 



 

 

 Recommending to the Shareholder Committee appointments to the posts of 
Company Secretary and (if determined) Non-Executive Directors of the 
Company; 

 Preparation of a Shareholder’s Agreement to be entered into between the 
Company and the Council for consideration by the Shareholder Committee; 

 Ensuring that the Company holds appropriate insurances; 

 Ensuring that appropriate contract management arrangements are in place; 

 To make any amendments to the Business Plan necessary to ensure the 
effective incorporation and operation of the Company. 

 
15.0 Conclusion 
 
15.1 The adoption of such an approach will allow the council to deliver housing 

across all tenures that meets the needs of the local population and ultimately 
contribute to the Councils General Fund. 

 
 
 

Graeme Wilson 
Programme Director 


